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STATE OF UTAH,
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:

DENNIS FIXEL,

j
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Category No. 2

Defendant-Appellant. :
BRIEF OF RESPONDENT
STATEMENT OF THE ISSUES PRESENTED ON APPEAL
The following issues are presented in this appeal:
1.

Did the trial court err in refusing to dismiss the

information filed against defendant or to suppress evidence on
the ground that the police officer involved allegedly violated
the provisions of UTAH CODE ANN. § 77-9-3 (1982)?
2.

Was the evidence sufficient to support a conviction

of unlawful distribution for no value of a controlled substance?
STATEMENT OF THE CASE
Defendant, Dennis Fixel, was charged with unlawful
distribution for value of a controlled substance under UTAH CODE
ANN. S 58-37-8(1) (a)(ii) (Supp. 1983) (amended 1985) (R. 21).
After a bench trial, he was found guilty of the lesser included
offense of unlawful distribution of a controlled substance for no
value, a class A misdemeanor, under UTAH CODE ANN. § 58-378(1) (c) (Supp. 1986) (R. 62-63).

The court sentenced defendant

to a term of one year in the Utah County Jail and fined him
$300.00, but suspended the jail sentence and placed him on
probation (R. 67-68).

STATEMENT OF FACTS
On March 29, 1985 at approximately 10:30 p.nu, an
undercover officer for the Provo City Police Department drove
with three other persons to defendants residence in Pleasant
Grove, Utah.

There, the officer gave $120.00 in twenty dollar

bills to one of the persons, David Cling, who then exited the
car, went into defendants residence, and gave defendant some
money.

Defendant left the room for a short time and then

returned to give Cling a small bag of marijuana.

Cling returned

to the car, gave the marijuana to the officer, and the group
drove away (R. 90-98, 112-13).

Defendant was subsequently

charged with unlawful distribution for value of a controlled
substance (R. 21)•
Prior to trial, defendant filed a motion which
alternatively asked for dismissal of the charge against him or
suppression of the evidence obtained by the officer on March 29
(R. 40-45).

In the motion defendant argued that the relief

requested should be granted because the officer had not complied
with UTAH CODE ANN. S 77-9-3 (1982), a statute dealing with the
authority of a peace officer beyond his or her normal
jurisdiction.

After a hearing, the trial court denied the motion

(R. 83-89) .
At trial, defendant admitted exchanging the bag of
marijuana for the money that Cling gave to him.

However, he

testified that, after receiving the money, he had gone to a
neighbor to obtain the marijuana; the marijuana given to Cling
was not his, and he had not retained any of the money for himself
(R. 110-14).
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SUMMARY OF ARGUMENT
Defendant fails to articulate any grounds upon which
the trial court was required either to dismiss the charge against
him or to suppress evidence obtained by a police officer.
Assuming that the officer was effectively acting as a private
citizen, the evidence he provided at trial was clearly
admissible.
Whether or not this Court decides to overrule State v.
Ontiveros, 674 P.2d 103 (Utah 1983), defendant's conviction of
distribution of a controlled substance for no value should be
affirmed.
ARGUMENT

POINT X

DEFENDANT FAILS TO ARTICULATE ANY GROUND UPON
WHICH THE TRIAL COURT WAS REQUIRED EITHER TO
DISMISS THE CHARGE AGAINST HIM OR TO SUPPRESS
EVIDENCE OBTAINED BY A POLICE OFFICER.
UTAH CODE ANN. S 77-9-3 (1982) provides:
(1) Any peace officer duly authorized by any
governmental entity of this state may exercise
a peace officer's authority beyond the limits
of such officer's normal jurisdiction as
follows:
(a) When in fresh pursuit of an offender for
the purpose of arresting and holding that
person in custody or returning the suspect
to the jurisdiction where the offense was
committed;
(b) When a public offense is committed in
such officer's presence;
(c) When participating in an investigation
of criminal activity which originated in
such officer's normal jurisdiction in
cooperation with the local authority;
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(d) When called to assist peace officers of
another jurisdiction.
(2) Any peace officer, prior to taking such
authorized action, shall notify and receive
approval of the local law enforcement
authority, or if such prior contact is not
reasonably possible, notify the local law
enforcement authority as soon as reasonably
possible. Unless specifically requested to
aid a police officer of another jurisdiction
or otherwise as provided for by law, no
legal responsibility for a police officerfs
action outside his normal jurisdiction and
as provided herein, shall attach to the
local law enforcement authority.
At the hearing on defendant's motion to dismiss or to suppress
evidence, the prosecutor conceded that the officer from the Provo
City Police Department who purchased the marijuana from defendant
had not complied with § 77-9-3. Defendant contends that, under
these circumstances, the trial court should have either dismissed
the charge or suppressed the evidence obtained by the officer.
Although somewhat confusing, defendant's argument
appears to be premised on the notion that the officer, because he
failed to comply with § 77-9-3, could not validly have exercised
peace officer powers in Pleasant Grove City and thus was acting
as a private citizen when he purchased marijuana from defendant.
Concluding that the officer, in his capacity as a private
citizen, was acting illegally in making the buy (i.e., in
violation of the state's drug laws), defendant argues that the
trial court was obligated to grant him the relief he sought prior
to trial.

However, assuming that the officer was acting as a

private citizen, and in violation of the drug laws, that fact
alone would not require suppression of the evidence he obtained.

-4-

A party to a crime often provides the evidence against another
party that leads to the latter1s conviction.

See, e.g., State v.

Schreuder, 39 Utah Adv. Rep. 46,

(1986).

P.2d

Although

his noncompliance with S 77-9-3 may have exposed him to criminal
liability or discipline from his department, the officer involved
could legally provide evidence against defendant.

Furthermore,

defendant has not articulated any violation of the fourth
amendment to the United States Constitution or article I, section
14 of the Utah Constitution that would justify suppression.

See

Utah R. Crim. P. 12(g) (UTAH CODE ANN. § 77-35-12 (g) (1982))
(adopted by the Court in In Re Rules of Procedure, 18 Utah Adv.
Rep. 3 (1985)); State v. Newbold, 581 P.2d 991 (Utah 1972)
(recognizing the principle that the constitutional prohibition
against unreasonable searches or seizures does not apply to
searches or seizures by private persons).
All of the cases defendant cites in support of his
position are distinguishable in that they hold that an arrest or
detention effected by a police officer outside of his or her
jurisdiction was illegal, and therefore required dismissal of the
charges or suppression of the evidence obtained as a result of
the detention or arrest.

The officer who engaged defendant did

not detain or arrest him; he merely obtained evidence from
defendant.

Unlike the cited cases, the officer did not exercise

his peace officer authority in dealing with defendant outside of
his normal jurisdiction.
Based upon the foregoing discussion, the trial court
properly denied defendant's pretrial motion.
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POINT II
THERE WAS SUFFICIENT EVIDENCE TO SUPPORT
DEFENDANT'S CONVICTION.
Defendant presents in this appeal essentially the same
argument he does in another related appeal to this Court.

See

State v. Fixel. Case No. 860151, Brief of Appellant at 10-12.
The State incorporates by reference its responsive argument in
the related appeal.
6-10.

See, Case No. 860151, Brief of Respondent at

The only difference here is that the trial court found

defendant guilty of distribution for no value rather than
distribution for value.

In that the evidence clearly established

the latter crime, as is evident from this brief's statement of
facts (i.e., defendant personally exchanged a controlled
substance for money), the evidence was sufficient to support the
conviction of the lesser included offense of distributing for no
value.
Although it is not clear from its memorandum decision
(R. 62-63) (see Addendum), the trial court may have been troubled
by this Court's opinion in State v. Ontiveros, 674 P.2d 103 (Utah
1983) , which appears to require proof that the defendant has
retained for himself part of the money or thing of value he has
received in exchange for a controlled substance in order to be
guilty of distribution for value.

However, as the State's

incorporated argument points out, Ontiveros appears to
misconstrue the relevant statutes and should be overruled.
Furthermore, even if the Ontiveros interpretation of "for value"
remains, the trial court in defendant's case correctly relied
upon § 58-37-8(1) (c) to convict defendant of a lesser included

-6-

offense rather than looking to the arranging provision to dismiss
the chargef as this Court did in Ontiveros.
CONCLUSION
Based upon the foregoing arguments, defendant's
A

conviction should be affirmed.
RESPECTFULLY submitted this 3£

day of August, 1986.

DAVID L. WILKINSON
Attorney General

"T&W^.
DAVID B. THOMPSON
Assistant Attorney General
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ADDENDUM

,l ED

.vs>;» ••

-

!iitVi l ! .. i:
'•I

I • •

i| : |T'; ......

•

.

'"'" w

DISTRICT COURT OF U7AH COUNTY,

'

'' 4'' 3'

vi.].; ii,

STATE DF IT1A*'

THF STATE Uk III Ail (1
Plaintiff,

Criminal N o . 9854

vs.
MEMORANDUM Dk 1.1 IS ION
DENNIS F1XEL,
Defendant,

This matter came on duly and regularly for trial
before t he Court sitting wi tl ioi.it i i jti r y
appeared by counsel Noall I

The F] a i nt i i i

Wootton, Esq,

The Defendant

appeared crnd was i fpresented by counsel Gregory M
Esq.
ul

The Court thereupon entertained I he ju

the parties stated into the record, heard

adduittl l-v l hi |niTtii,» li i

Warner,

','1 stipulation
• evidence

' of their respective p o s i -

tions, reviewed the memoranda et counsel and upon bei i ig
advised in tut premises, n o w finds and concludes as follows:
1.

Ih")' 1985, in Utah County

*

Utah, the Defendant did, beyond
•iiLeiitii'
marijuana , v .

v

i^urt d ,
,

reasonable doubt,

. * igly

'rolled substance, namely
l , i HI \1 i U ributc" a*

defined in Sections 58-37-2(8) and 58-37-2(6) UCA.
I. , That ! In" Plaintiff has nut shown beyond a
reasonable doubt that such dltl i* i (>u« Inn w«f p'-jde *<" value
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as far as the Defendant is concerned.
3.

That the Defendant is not guilty of the charge

contained in the Information.

However

the Court does find

that the Defendant is guilty beyond a reasonable doubt of the
lesser included offense of distribution of a controlled
substance, marijuana, for no value, as proscribed by Section
58-37-8(1)(c) UCA, the same being punishable as a Class A
misdemeanor.
4.

Defendant is hereby ordered to be present

before the above entitled Court on the 7th day of February
1986 at the hour of 9:00 a.m. for the imposition of sentence.

Dated this %0

day of

BY THE COURT:

cc: County Attorney
Gregory Warner,Atty,.

lkl<+tS

1986.

